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(e) Furlough of 30 days or less.

§1201.133 Filing a complaint.

To initiate an action against an ad-
ministrative law judge, an agency must
file a complaint with the Board de-
scribing with particularity the facts
that support the proposed action.

§1201.134 Answer to complaint.

The administrative law judge against
whom the complaint is filed may file
an answer to the complaint. The an-
swer must comply with the timeliness
and other requirements of §1201.125 of
this subpart.

§1201.135 Judge; exceptions and re-
plies to exceptions.

(a) Unless it is specifically reserved
for hearing by the Board, an action by
an employing agency against an ad-
ministrative law judge will be heard by
an administrative law judge, who will
issue a recommended decision in ac-
cordance with 5 U.S.C. 557. All plead-
ings in those actions must be filed with
the Clerk of the Board.

(b) The parties may file with the
Clerk of the Board any exceptions they
have to the recommended decision of
the administrative law judge. Those ex-
ceptions must be filed within 35 days
after the date on which the administra-
tive law judge issues the recommended
decision.

(c) The parties may file replies to ex-
ceptions within 25 days from the date
of service of the exceptions.

§1201.136 Requirement for finding of
good cause.

The Board will authorize the agency
to take a disciplinary action, and will
specify the penalty to be imposed, only
after the Board has made a finding of
good cause as required by 5 U.S.C. 7521.

REMOVAL FROM THE SENIOR EXECUTIVE
SERVICE

§1201.141 Right to hearing.

If an agency proposes to remove a ca-
reer appointee from the Senior Execu-
tive Service under 5 CFR 359.502, and to
place that employee in another civil
service position, the appointee may re-
quest an informal hearing before an of-
ficial appointed by the Board. If the ap-
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pointee files the request with the Of-
fice of the Clerk at least 15 days before
the effective date of the proposed re-
moval, the request will be granted.

§1201.142 Hearing procedures; refer-

ring the record.

The appointee, the appointee’s rep-
resentative, or both may appear and
present arguments in an informal hear-
ing before the Board or its designee. A
verbatim record of the proceeding will
be made. The appointee has no other
procedural rights before the Board. The
Board will refer a copy of the record to
the Special Counsel, the Office of Per-
sonnel Management, and the employ-
ing agency for whatever action may be
appropriate.

§1201.143 Appeal.

There is no right under 5 U.S.C. 7703
to appeal the agency’s or Board’s ac-
tions in cases arising under §1201.141 of
this part. The removal action will not
be delayed as a result of the hearing.

Subpart E—Procedures for Cases
Involving Allegations of Dis-
crimination

§1201.151 Scope and policy.

(a) Scope. (1) The rules in this subpart
implement 5 U.S.C. 7702. They apply to
any case in which an employee or ap-
plicant for employment alleges that a
personnel action appealable to the
Board was based, in whole or in part,
on prohibited discrimination.

(2) ‘“*Prohibited discrimination,” as
that term is used in this subpart,
means discrimination prohibited by:

(i) Section 717 of the Civil Rights Act
of 1964, as amended (42 U.S.C. 2000e-
16(a));

(if) Section 6(d) of the Fair Labor
Standards Act of 1938, as amended (29
U.S.C. 206(d));

(iii) Section 501 of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 791);

(iv) Sections 12 and 15 of the Age Dis-
crimination in Employment Act of
1967, as amended (29 U.S.C. 631, 633a); or

(v) Any rule, regulation, or policy di-
rective prescribed under any provision
of law described in paragraphs (a)(2) (i)
through (iv) of this section.

(b) Policy. The Board’s policy is to ad-
judicate impartially, thoroughly, and
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fairly all issues raised under this sub-
part.

§1201.152 Compliance with subpart B
procedures.

Unless this subpart expressly pro-
vides otherwise, all actions involving
allegations of prohibited discrimina-
tion must comply with the regulations
that are included in subpart B of this
part.

§1201.153 Contents of appeal.

(a) Contents. An appeal raising issues
of prohibited discrimination must com-
ply with §1201.24 of this part, with the
following exceptions:

(1) The appeal must state that there
was discrimination in connection with
the matter appealed, and it must state
specifically how the agency discrimi-
nated against the appellant; and

(2) The appeal must state whether
the appellant has filed a formal dis-
crimination complaint or a grievance
with any agency. If he or she has done
so, the appeal must state the date on
which the appellant filed the complaint
or grievance, and it must describe any
action that the agency took in re-
sponse to the complaint or grievance.

(b) Use of form. Completing the form
in appendix | of these regulations con-
stitutes compliance with paragraph (a)
of this section.

§1201.154 Time for filing appeal; clos-
ing record in cases involving griev-
ance decisions.

Appellants who file appeals raising
issues of prohibited discrimination in
connection with a matter otherwise ap-
pealable to the Board must comply
with the following time limits:

(a) Where the appellant has been sub-
ject to an action appealable to the
Board, he or she may either file a time-
ly complaint of discrimination with
the agency or file an appeal with the
Board within 30 days after the effective
date of the agency action being ap-
pealed.

(b) If the appellant has filed a timely
formal complaint of discrimination
with the agency:

(1) An appeal must be filed within 30
days after the appellant receives the
agency resolution or final decision on
the discrimination issue; or
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(2) If the agency has not resolved the
matter or issued a final decision on the
formal complaint within 120 days, the
appellant may appeal the matter di-
rectly to the Board at any time after
the expiration of 120 calendar days.

(c) If the appellant files an appeal
prematurely under this subpart, the
judge will dismiss the appeal without
prejudice to its later refiling under
§1201.22 of this part. If holding the ap-
peal for a short time would allow it to
become timely, the judge may hold the
appeal rather than dismiss it.

(d) If the appellant has filed a griev-
ance with the agency under its nego-
tiated grievance procedure in accord-
ance with 5 U.S.C. 7121, he or she may
ask the Board to review the final deci-
sion under 5 U.S.C. 7702 within 35 days
of the date of issuance of that decision.
The appellant must file the request
with the Clerk of the Board, Merit Sys-
tems Protection Board, Washington,
DC 20419. The request for review must
contain:

(1) A statement of the grounds on
which review is requested;

(2) References to evidence of record
or rulings related to the issues before
the Board;

(3) Arguments in support of the stat-
ed grounds that refer specifically to
relevant documents, and that include
relevant citations of authority; and

(4) Legible copies of the final griev-
ance or arbitration decision, the agen-
cy decision to take the action, and
other relevant documents. Those docu-
ments may include a transcript or tape
recording of the hearing.

(e) The record will close upon expira-
tion of the period for filing the re-
sponse to the petition for review, or to
the brief on intervention, if any, or on
any other date the Board sets for this
purpose. Once the record closes, no ad-
ditional evidence or argument will be
accepted unless the party submitting it
shows that the evidence was not read-
ily available before the record closed.

[54 FR 53504, Dec. 29, 1989, as amended at 59
FR 31109, June 17, 1994]

§1201.155 Remand of allegations of
discrimination.
If the parties file a written agree-
ment that the discrimination issue
should be remanded to the agency for
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